Tax Relief Act of 2010 Extends Bush-era Tax Cuts and
Carriesa Host of Other Tax Breaks

By John M. Cytron

Thetax hill aslikely to be passed by the Senate contains a two-year extension of the Bush-
eratax cuts that was negotiated by the President and Republicans, and significant estate tax relief.
However, it aso contains a bunch of other tax breaks for businesses and individuals, including
enhanced first-year depreciation deductions for businesses, a payroll/self-employment tax cut of two
percentage points for 2011 for employees and self-employed individuals, and atwo-year aternative
minimum tax (AMT) “patch.”

Below isasummary of the provisions we believe are important to our clientsin the 2010 Tax
Relief Act.

Bush Era Tax Cuts Extended for Two Years.

The 2010 Tax Relief Act postpones the Sec. 901 of the Economic Growth and Tax Relief
Reconciliation Act of 2001 (EGTRRA, P.L. 107-16) sunset rule for two years. That is, under the
2010 Tax Relief Act, the income tax provisions of EGTRRA, other than those made permanent or
extended by subsequent legidlation, will sunset and will not apply to tax or limitation years
beginning after 2012 (instead of 2010). Thus, all of the following favorable tax rules (among others)
will remain in place through 2012:

(1) Theincome tax ratesfor individuals stay at 10%, 15%, 25%, 28%, 33% and 35%

(instead of moving to 15%, 28%, 31%, 36% and 39.6%).

(2) Thesize of the 15% tax bracket for joint filers and qualified surviving spouses remains
at 200% (instead of dropping to 167%) of the 15% tax bracket for individua filers.

(3) The standard deduction for married taxpayers filing jointly (and qualified surviving
spouses) remains at 200% (rather than 167%) of the standard deduction for single
taxpayers. (The standard deduction for marrieds filing separately is half of the joint filer
amount.)

(4) Itemized deductions of higher-income taxpayers are not reduced (after 2010 they would
have been reduced by 3% of AGI above an inflation-adjusted figure, but the reduction
couldn't exceed 80%).

(5 A higher-income taxpayer's personal exemptions are not phased out when AGI exceeds
an inflation-adjusted threshold (they would have been after 2010).

Bush Era Rulesfor Capital Gains and Qualified Dividends Extended for Two Years.

The bill defers for two years the sunset rule of Sec. 303 of the Jobs and Growth Tax Relief
Reconciliation Act of 2003 (JGTRRA, PL 108-27). Thus, through Dec. 31, 2012, long-term capital
gain will continue to be taxed at a maximum rate of 15% (instead of 20% (18% for assets held more
than five years)). And qualified dividends paid to individuals will be taxed at the same rates as long-
term capital gains (instead of being taxed at the same rates that apply to ordinary income).
Alternative Minimum Tax (AMT) “Patched” for Two Y ears.



As proposed under the Tax Reform Act, the AMT exemption amounts for 2010 will be as
follows:

e Married individualsfiling jointly and surviving spouses: $72,450, less 25% of AMTI
exceeding $150,000 (zero exemption when AMTI is $439,800);

e Unmarried individuals: $47,450, less 25% of AMTI exceeding $112,500 (zero exemption
when AMTI is $302,300) (different amount applies for a child subject to the kiddie tax); and

e Married individuals filing separately: $36,225, less 25% of AMTI exceeding $75,000 (zero
exemption when AMTI is $219,900). But AMTI isincreased by the lesser of $36,225 or 25%
of the excess of AMTI (without the exemption reduction) over $219,900.

For 2011 under the 2010 Tax Reform Act as proposed, the AMT exemption amounts will be
asfollows:

e Married individuals filing jointly and surviving spouses: $74,450, less 25% of AMTI
exceeding $150,000 (zero exemption when AMTI is $447,800);

e Unmarried individuals: $48,450, less 25% of AMTI exceeding $112,500 (zero exemption
when AMTI is $306,300) (different amount applies for a child subject to the kiddie tax); and

e Married individuals filing separately: $37,225, less 25% of AMTI exceeding $75,000 (zero
exemption when AMTI is $223,900). But AMTI isincreased by the lesser of $37,225 or 25%
of the excess of AMTI (without the exemption reduction) over $223,900.

Without the AMT fix in the 2010 Tax Reform Act, post-2009 AMT exemption amounts
would have plummeted to their (pre-Bush era (pre-EGTRRA) levels. For 2010, they would have
been $45,000 for married individua s filing jointly and surviving spouses, $33,750 for unmarried
individuals; and $22,500 for married individuals filing separately.

Estate Tax Relief.

EGTRRA phased-out the estate and generation-skipping transfer taxes so that they were fully
repealed in 2010, lowered the gift tax rate to 35% and increased the gift tax exemption to $1 million
for 2010. The 2010 Tax Reform Act sets the exemption at $5 million per person and $10 million per
couple and provides for atop tax rate of 35% for estate, gift, and generation skipping transfer taxes
through 2012. The exemption amount will be indexed beginning in 2012. The changes will be
effective Jan. 1, 2010, but executors will be alowed to make an election to choose no estate tax and
modified carryover basis for estates arising on or after Jan. 1, 2010 and before Jan. 1, 2011. Also, a
$5 million generation-skipping transfer tax exemption and zero percent rate will apply for the 2010
year.

Effective for estates of decedents dying after Dec. 31, 2010, the 2010 Reform Act will allow
the executor of a deceased spouse's estate to transfer any unused exemption to the surviving spouse.
For gifts made after Dec. 31, 2010, estate and gift taxes will be reunified.

Incentives for Businessesto I nvest in Machinery and Equipment.

The bill contains the following major new incentives for businesses to invest in machinery
and equipment:
(1) A 100% bonus first-year depreciation allowance under Code Sec. 168(k) for property
acquired and placed in service after Sept. 8, 2010, and before Jan. 1, 2012;



(2) A 50% bonus first-year depreciation allowance under Code Sec. 168(k) for property
placed in service after Dec. 31, 2011, and before Jan. 1, 2013;

(3) Extension through Dec. 31, 2012, of the election to accelerate the AMT credit instead of
claiming additional first-year depreciation; and

(4) For tax years beginning after Dec. 31, 2011, setting the maximum expensing amount
under Code Sec. 179 at $125,000 and the investment-based phaseout amount at
$500,000 (under current law, the expensing figures drop from $500,000/$2 million for
2010 and 2011 to $25,000/$200,000 after 2011).

Temporary Employee Payroll Cut for 2011.

Under current law employees pay a6.2% Socia Security tax on al wages earned up to
$106,800 (in 2011) and self-employed individuals pay 12.4% Socia Security self-employment taxes
on al their self-employment income up to the same threshold. The 2010 Tax Reform Act provides a
payroll/self-employment tax holiday during 2011 of two percentage points. As aresult, employees
will pay only 4.2% Socia Security tax on wages and self-employment individuals will pay only
10.4% Social Security self-employment taxes on self-employment income up to the threshold.

No discussion has been seen whether that reduction in the payroll tax will affect the
calculation of an employee’ s social security benefit.

Certain Expired Business Tax Breaks Retroactively Reinstated and Extended Through 2011.

A bunch of business tax breaks that expired at the end of 2009 will be retroactively reinstated
and extended through 2011, including:

Research credit;

New markets tax credit;

Employer wage credit for activated reservists;

15-year write-off for qualifying leasehold improvements, restaurant buildings and

improvements, and retail improvements,

7-year write-off for motorsports entertainment facilities;

e Enhanced charitable deductions for contributions of food inventory, for contributions of book
inventories to public schools and for corporate contributions of computer equipment for
educational purposes,

e Expensing of environmental remediation costs;

e Work opportunity tax credit

Numerous Tax Breaks for I ndividuals Retroactively Reinstated and Extended Through 2011.

Many tax breaks for individuals that expired at the end of 2009 will be retroactively
reinstated and extended through 2011, including:

e  $250 above-the-line deduction for certain expenses of elementary and secondary school
teachers;

o Election to take an itemized deduction for State and local general salestaxesin lieu of the
itemized deduction permitted for State and local income taxes;

e Increased contribution limits and carry forward period for contributions of appreciated real
property (including partial interestsin rea property) for conservation purposes,

e Above-theline deduction for qualified tuition and related expenses,



e Provision that permits taxpayers age 70 1/2 or older to make tax-free distributions to charity
from an Individual Retirement Account (IRA) of up to $100,000 per taxpayer, per tax year
(additionally, individuals will be allowed to make charitable transfers during January of 2011
and treat them as if made during 2010);

e Increase in the monthly exclusion for employer-provided transit and vanpool benefits to that
of the exclusion for employer-provided parking benefits.

e |naddition, the 2010 Tax Reform Act will extend for an additional year (i.e., through 2011),
the rule allowing premiums for mortgage insurance to be deductible as interest that is
qualified residence interest.

Possible Problems with House version

The House has shown | ess than enthusiastic support for the compromise worked out between
the President and the Republicans summarized above. The fina bill, if there is one, may contain less
goodies for taxpayers and businesses.

We will have afollow up article when the final bill is passed.



